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Why use this fact sheet?

As medical professionals who work with pregnant patients, you face
numerous medical, legal, and ethical decision points when treating a patient
for substance use during pregnancy, and when providing care to a neonate
with drug or alcohol exposure. Sometimes, the legal requirements for
reporting substance use or exposure are unclear, or may be the opposite of
medical best practice. Moreover, patient privacy dictates careful attention to
the law to avoid unnecessary reports that may lead to HIPAA violations. This
resource provides a brief summary of reporting requirements by state for
prenatal drug use and substance-exposed newborns and provides
explanations of the wording used in these requirements. This resource does
not provide legal or medical advice but is intended to help you differentiate
what is legally required from what is merely state agency guidance.
Importantly, only two states require drug testing of pregnant and birthing
patients in certain circumstances; and only four states mandate drug
testing of newborns in certain circumstances’

Your hospital, clinic, or practice may have additional reporting requirements
that you should be familiar with. Providers can protect the therapeutic
relationship and help patients maintain agency and confidentiality by:

e Not reporting patients if not legally required

e Informing patients of what the provider may have to report prior to
testing/treating the patient or neonate

e Obtaining informed and documented consent around parental and
neonatal drug testing

e Documenting the medical reason for a drug test in the patient's chart

e Carefully considering what information is necessary to document in a
medical chart
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Providers can also help protect their patients from unjust criminalization by
Reporting a ensuring that their hospital or clinic reporting policies do not conflict with
patient, state laws on medical privacy. If you have any additional questions about state
even with reporting requirements, please contact If/When/How for technical assistance
at . For continuing education on the
updated science and laws around prenatal substance use, as well as the
opportunity to hear from directly impacted parents, check out the

the hope of
connecting
the family to
resources,
often leads
to more Who wrote this guide and why?
harm.
If/When/How: Lawyering for Reproductive Justice is a legal advocacy
organization. We created this fact sheet because one of the most common
causes of the criminalization of pregnant and postpartum people is
unnecessary reports to law enforcement or child protective services by medical
providers. We often field questions from providers with concerns about if or
when they are required to report substance exposure during pregnancy,
especially as more providers see the harms of the child welfare system (“the
family policing system”) firsthand.

Reporting a patient, even with the hope of connecting the family to resources,
often leads to more harm. Reporting is not resourcing, and not all—or even
most—families will get the resources they need as a result of a report to the
family policing system‘.1 This guide helps you understand the reporting laws in
your state.

What is CAPTA and what does it require?

The Child Abuse Prevention and Treatment Act (CAPTA) is federal legislation
that provides funds for state agencies to address child abuse and neglect.STo
receive these funds, CAPTA requires states to create laws that mandate certain
professionals to report child abuse or neglect (suspected or actual) to a child
protective services agency. Subsequent additions to the legislation, from the
Comprehensive Addiction and Recovery Act (CARA), also require medical
professionals to notify child protective agencies when an infant is born
substance-affected.

States implement their own reporting requirements to comply with CAPTA.
Those requirements vary from state to state, including definitions for who is a
mandated reporter, what constitutes reportable child abuse or neglect, and
when medical professionals have to report suspected or actual prenatal drug
exposure. State policies vary, but states must have procedures for: 1)
addressing the needs of each newborn identified as “affected by substance
abuse or withdrawal symptoms, or a Fetal Alcohol Spectrum Disorder”; 2)
notifying child welfare when a newborn has been identified; and 3) ensuring
the newborn’s safety and well-being following their release from health care
providers by developing a Plan of Safe Care’
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http://tinyurl.com/IWHTechnicalAssistance
https://www.innovating-education.org/doing-right-at-birth/
https://www.innovating-education.org/doing-right-at-birth/

The POSC is intended to do two things: address the health and treatment

Have more needs of the infant and their affected family or caregiver, and monitor
questions? whether local entities are delivering appropriate services to the infant and
Reach out to family. A POSC is different from a child protective services report. The POSC is
request a tool to ensure family care in support of the infant, and to hold local entities

accountable for service provision. A POSC's development should be co-led by
the birthing parent and their chosen support network, which may or may not
include a medical provider. Sharing a POSC with the state agency charged
with accepting child abuse and neglect complaints is NOT a report of
child abuse or neglect, but rather is a notification to the agency that a
POSC exists. Ideally, medical providers making a POSC notification should use
a different phone number or online system than a state’s abuse and neglect
reporting portal.7 States should use these notifications to track whether local
entities are providing referrals to and delivery of appropriate services. Some
states even allow a de-identified POSC to satisfy CAPTA's data reporting
requirements while avoiding unnecessary state intervention. The state laws
detailed below determine whether the presence of substances in a newborn,
or the diagnosis of certain conditions, requires a child abuse or neglect report
in addition to a POSC.

technical
assistance.

It's worth noting that state agencies charged with accepting child abuse and
neglect reports sometimes develop their own policies and guidance for when
a report is required. Some guidance directly follows state law, but other
guidance is based on that agency's interpretation of how state law should be
implemented. This agency guidance is not legally binding when it goes
beyond the requirements of state law, but should be taken into
consideration when deciding whether or not to make a report. Attorneys can
help you determine whether your state agency's issued guidance encourages
overreporting. Additionally, some hospital or clinic institutional policies may
call for reporting beyond what the state laws below requiref3 If an institution
encourages or requires overreporting, providers can advocate within their
institutions to change these harmful policies, as numerous professional codes
of ethics require.glf/When/How may be able to support you in this advocacy.
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Have more Important notes on how to use this fact sheet

questions?

Reach out to e Many state and hospital policies require mandatory reporters to notify
request the state “child protective services” department in certain

technical circumstances involving prenatal substance use, including when

. creating a POSC. This is NOT a report of child abuse or neglect unless

assistance. S . , .
otherwise indicated in your state's conclusions below.

e This fact sheet does not cover general child abuse or neglect
reporting statutes unless they directly address prenatal substance
use or substance-affected newborns. While we firmly believe a drug
test is not a parenting test, this fact sheet explains the laws in each
state.

e Some states may require a verbal drug screening for pregnant
patients. These laws are not included below as this resource focuses
on drug test and substance use/exposure reports. When we use the
term “drug test” we are referring to a scientific method of measuring
the presence of drugs or their metabolites in the body.

e Some states require a blood test for a newborn for the purpose of
screening for disease. Sometimes, these tests can be refused by a
parent. These screening tests are not included in this fact sheet.

e Young people under 18 who are pregnant, using substances, and still
under the care of a parent or guardian (“unemancipated”) may trigger
child abuse reporting statutes in certain circumstances. Reach out to
If/When/How's technical assistance providers if you have questions
about caring for unemancipated young people under 18.

e Many laws and regulations use something called “the reasonable
person standard.” Where this standard applies to medical
professionals it is asking the question, “what would a reasonable
medical provider, who has the same knowledge base and expertise as
you, do in this scenario?” It is a highly imperfect attempt at objectivity.
Medical providers who need further guidance on how to adhere to this
standard can contact If/When/How's technical assistance
providers.
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10
Alabama

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test of a newborn is NOT required by law.
¢ |f a newborn is drug tested and the result is positive, a child abuse or
neglect report is NOT required by state law."

Alaska”

e Adrugteston apregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

e A provider involved in the delivery or care of an infant who the provider
“determines has been adversely affected by, or is withdrawing from
exposure to, a controlled substance or alcohol shall immediately notify the
[Department of Family and Community Services] of the infant’s condition.”
This is not a child abuse or neglect report.

o A provider is NOT required to make a report if the presence of the drug
is the result of medical treatment for the newborn or birthing parent,
so it would not include medicines like buprenorphine for opioid use
disorder treatment if taken as recommended.

Arizona"

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law.

e Areportis NOT required solely because a newborn tests positive for
“alcohol or a drug listed in section 13-3401 o

e Areportisrequired only if the health care provider reasonably believes
that the newborn may be affected (not simply exposed, but medically
impacted) by the presence of alcohol or a drug listed in section 13-3401.

o This does not apply if the presence of the drug is the result of medical
treatment for the newborn or birthing parent, so it would not include
medicines like buprenorphine for opioid use disorder treatment if
taken as recommended.®

o This does not apply to newborns medically impacted by cannabis use.”
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Arkansas

e Adrugteston a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e A positive drug test from either parent or infant does trigger a mandatory
report to the Division of Child and Family Services (DCFS)T9

. . 20
California

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

e |f a newborn is drug tested and the result is positive, a child abuse report
is NOT required.

e |n California, the results of a toxicology test alone do not require a report
of abuse/neglect, but “[i]f other factors are present that indicate risk to a
child, “a provider must report to the California Department of Social
Services?'

Colorado™

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
¢ |f a newborn is drug tested and the result is positive, they are required to
report only if:

o The “child is born affected by alcohol or substance exposure, except
when taken as prescribed or recommended and monitored by a
licensed health care provider, and

o [T]he newborn child's health or welfare is threatened by substance
use.”*

o Colorado does not further define “substance exposure” in statute.
However, other mentions in Colorado statute of perinatal substance
exposure refer to “controlled substances[,]';Aindicating that the state
likely only considers a positive drug test of a newborn for “controlled
substances” to trigger a report. That list of substances does include
cannabis, but does not include substance use disorder medications
like buprenorphine when taken as prescribed by a licensed health care
provider.25
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Connecticut

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law.
e A positive drug test or indication that a newborn is substance-affected
does NOT trigger a mandatory report.

o Providers must make a CAPTA notification through an online portal for
any newborn known to be exposed to substances during pregnancy. If
there are no safety concerns, this information is anonymized and does
NOT equate to a DCF referral’’

Delaware®

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

e According to The Division of Family Services (DFS) all birthing hospitals in
the state do universal testing at labor and delivery with informed consent
from the pregnant person.

o If a provider involved in the delivery or care of an infant identifies that
infant as being affected by substance abuse, withdrawal, or FASD,
Delaware law mandates a notification to DFS. This is not a child
abuse or neglect report.

o This does not apply if the presence of the drug is the result of medical
treatment for the newborn or birthing parent, so it would not include
medicines like buprenorphine for opioid use disorder treatment or
medical marijuana if taken as recommended?’

Florida™

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

¢ |f a newborn is drug tested and the result is positive for alcohol or
controlled substances, the provider must report to the Florida Department
of Children and Families.”

o Areportis NOT required for prescribed opioid use disorder treatment
such as methadone or buprenorphine.

o Areportis NOT required for prescription cannabis.
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Georgia~

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

¢ |f a newborn is drug tested and the result is positive, a child abuse report
to the Division of Family and Children Services is required by state law. A
report is also required if an infant displays effects of withdrawal or there
are “medically diagnosed and harmful effects in a newborn’s physical
appearance or functioning."ﬂ

o This does not apply if the presence of the drug is the result of medical
treatment for the newborn or birthing parent, so it would not include
medicines like buprenorphine for opioid use disorder treatment if
taken as recommended.

o This does not apply to newborns medically impacted by cannabis use>’

.ye36
Hawal'i

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e A positive drug test or indications a newborn is substance-affected does
NOT trigger a mandatory report.

Idaho”

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law.
e A positive drug test or indication that a newborn is substance-affected
does NOT trigger a mandatory report.

. . 38
Illinois

e Adrug test on a pregnant or birthing person is NOT required by law>
o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.
e Adrugtest on a newborn is NOT required by law.
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Illinois (continued)

¢ |f a newborn is drug tested, and their “blood, urine, or meconium contains

any amount of a controlled substance...or a metabolite of a controlled

substance,” mandatory reporters must report the positive test to the

[llinois Department of Children and Families unless it is the result of

medical treatment for the newborn or birthing parent.40

o Note that “a diagnosis of Fetal Alcohol Syndrome or drug withdrawal at
birth caused by the [parent]’'s addiction” constitutes neglect under
[llinois law and requires a reportf11

o The presence of substance use disorder medications (like methadone
or buprenorphine when taken as prescribed by a licensed health care
provider) does NOT require a neglect report.

o Cannabis is NOT a controlled substance in Illinois law, and thus does
NOT require a neglect reportf12

Indiana®

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law. »

e |f a newborn is drug tested and the result is positive, a report to the
Department of Child Services is NOT required by law, unless the newborn
needs care that they are not getting or are unlikely to get without court
involvement.

o This does not apply if the presence of the drug is the result of medical
treatment for the newborn or birthing parent, so it would not include
medicines like buprenorphine for opioid use disorder treatment if
taken as recommended:’

e Under DCS child welfare poIicy‘,lesubstance use alone does not indicate
child abuse or neglect.

lowa"’

e Adrugteston a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
¢ |f a newborn is drug tested and the result is positive, the prgsvider must
report to the lowa Department of Health & Human Services.

o This does not include a positive test for prescribed medications, like
methadone or buprenorphine.

o This does not include a positive test for prescription medical cannabis.
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lowa (continued)

e |f a mandated reporter “involved in the delivery or care of a newborn or
infant discovers...physical or behavioral symptoms that are consistent with
the effects of prenatal drug exposure or a fetal alcohol spectrum disorder,”
the provider must report to the lowa Department of Health & Human
Services.”

o Though lowa law is unclear on this point, symptoms of prescribed
medication exposure, such as methadone or medical marijuana, likely
do not trigger a report.

Kansas™

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e A positive drug test or indications that newborn is substance-affected does
NOT, on its own, trigger a child abuse or neglect report.51

Kentucky™

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

o Providers may NOT drug test the pregnant person without first
informing them about the purpose of the testing.53

e Adrugtest on a newborn is NOT required by law.

e |f a newborn is drug tested and the result is positive, a child abuse or
neglect report is NOT required unless the provider also finds that the
infant is harmed or could be harmed because “the parent engages in a
pattern of conduct that renders the parent incapable of caring for the
immediate and ongoing needs of the child.”*

e A provider is also required to notify child protective services if an infant is
“affected by substance abuse withdrawal symptoms resulting from
prenatal drug exposure or fetal alcohol spectrum disorder.” This is not a
child abuse report™

10 Prenatal Drug Exposure: CAPTA Reporting Requirements www.ifwhenhow.org
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. . 57
Louisiana

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test of a newborn is required only if the provider “has cause to
believe that a newborn was exposed in utero to an unlawfully used
controlled dangerous substance.”*

e A child abuse report to the Louisiana Department of Children and Family
Services is required when the newborn exhibits symptoms of withdrawal
“or other observable and harmful effects” due to “the chronic or severe
use of alcohol by the mother during pregnancy,"SQOR when a drug test of
the newborn is positive.

o Though Louisiana law is unclear on this point, a positive test for
prescription medication, such as methadone, buprenorphine, or
cannabis, likely does not trigger a report unless the provider knows it
was used unlawfully.

Maine”

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e A provider must notify Maine Department of Health and Human Services
when they know or have “reasonable cause to suspect” that a newborn:

o has been “affected by substance use” or

o “has withdrawal symptoms that require medical monitoring or care
beyond standard newborn care,”

o only when those symptoms are due or likely due to “prenatal drug
exposure, whether the prenatal exposure was to legal or illegal drugs”
or alcohol.”'

= This notification does not necessarily constitute a report of child
abuse or neglect, but must be submitted using the same procedure
or system as a report of child abuse or neglect.62

Maryland®”

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e |f a newborn is drug tested and the result is positive, a child abuse or
neglect report is NOT required.

1 Prenatal Drug Exposure: CAPTA Reporting Requirements www.ifwhenhow.org
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Massachusetts”’

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
¢ A child abuse report to the Massachusetts Department of Children and
Families (DCF) is required only if:

o A provider “has reasonable cause to believe that a child is suffering
physical or emotional injury resulting from [...] physical dependence
upon an addictive drug%t birth.”*

Michigan®

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

e |f a newborn is drug tested and the result includes “any amount of alcohol,
a controlled substance, or a metabolite of a controlled substance,” a health
care provider must report the positive test unless it is the result of medical
treatment for the newborn or birthing parent.68

o Areportis NOT required for prescribed opioid use disorder treatment,
such as methadone or buprenorphine.

o Areportis NOT required for prescription cannabis.

¢ |f a mandated reporter does not test a newborn, a report is required only
if the health care provider “knows, or from the child's symptoms has
reasonable cause to suspect “the newborn has “any amount of alcohol, a
controlled substance, or a metabolite of a controlled substance.”®

o Areportis NOT required for prescribed opioid use disorder treatment
such as methadone or buprenorphine.

o Areportis NOT required for prescription cannabis.

Minnesota”

e A provider is NOT required to test or report a parent who is not under
their care or an infant who was not born under their care.
o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

12 Prenatal Drug Exposure: CAPTA Reporting Requirements www.ifwhenhow.org
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Minnesota (continued)

e Adrug test on a pregnant or birthing person is NOT required by law,
unless the pregnant person has “obstetrical complications that are a
medical indication of possible use of a controlled substance for a
nonmedical purpose.”7ll'he provider is required to report a parent's positive
toxicology test to the Department of Human Services.

o A provider is NOT required to report a pregnant person who has used
substances/alcohol during pregnancy if:
= The provider is providing or collaborating with other personnel to
provide the pegson with prenatal care, postpartum care, or other
health care services, including care of the infant, and the pregnant
person continues to receive regular care!”

e Providers are not required to investigate a parent. However, if a medical
assessment indicates the parent used a controlled substance
recreationally, the provider is required to test each newborn infant born
under their care.

o If the newborn tests positive for a controlled substance, the provider is
required to report to the local welfare agency as neglect.

o If the newborn tests negative for a controlled substance, the provider is
NOT required to report unless they have other reasons to believe the
patient has used a controlled substance recreationally. Providers
should take steps to ensure implicit bias is not contributing to
suspicion of recreational controlled substance use.

o Areport of cannabis or alcohol use during pregnancy is NOT required
by law.”

Mississippi”

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e A positive drug test or indication that a newborn is substance-affected
does NOT trigger a mandatory report.

Missouri’

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law.

13 Prenatal Drug Exposure: CAPTA Reporting Requirements www.ifwhenhow.org
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Missouri (continued)

e A provider must refer families to the Children’s Division when infants are
born and identified as affected by:
o substance abuse,
o withdrawal symptoms from prenatal drug exposure, or
o fetal alcohol spectrum disorder.”®

e These referrals do not constitute child abuse or neglect reports, and
Missouri law does not allow child abuse or neglect charges against a
parent for “indirectly harming her unborn child by failing to properly care
for herself or by failing to follow any particular program of prenatal care.””’

Montana’®

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

e A provider must “report to the [Department of Public Health and Human
Serwces] any infant known to the provider to be affected by a dangerous
drug.” “FDA- approved drugs are exempt from this reqwrement

o Marijuana is a schedule 1 drug making it a dangerous drug under
Montana's definition.

o Though Methadone is a schedule 2 drug and Buprenorphine is a
schedule 3 drug, making them dangerous drugs under Montana'’s
definition, they are both FDA-approved. This means an infant known to
a provider to be affected by FDA-approved prescriptions of Methadone
or Buprenorphine does not require a child abuse report.*

Nebraska”

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law.
e A positive drug test or indication that a newborn is substance-affected
does NOT trigger a mandatory report.

83
Nevada

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
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Nevada (continued)

e A provider must notify the Division of Child and Family Services within 24
hours if they know or have reasonable cause to believe that:
o anewborn has been affected by fetal alcohol spectrum disorder or
prenatal substance abuse, or
o anewborn has withdrawal symptoms from prenatal drug exposure.84
This is not a child abuse or neglect report.85

New Hampshire86

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e If a newborn is drug tested and the result is positive, a child abuse or
neglect report is NOT required by state law.

New Jersey”’

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

e Though not direct evidence of abuse’an infant born “substance-affected”
requires a report to the New Jersey Department of Children and Families
(DCF). These reports are not child abuse reports unless the provider
specifies or alleges abuse, but any report under this section will trigger an
investigation by DCF.

o “Substance-affected” includes an infant:

= “Whose mother had a positive toxicology screen for a controlled
substance or metabolite thereof during pregnancy or at the time of
delivery;

= Who has a positive toxicology screen for a controlled substance
after birth that is reasonably attributable to maternal substance
use during pregnancy;

= Who displays the effects of prenatal controlled substance exposure
or symptoms of withdrawal resulting from prenatal controlled
substance exposure; OR

= Who displays the effects of a fetal alcohol spectrum disorder
(FASD)."®

e A positive screen for prescription medication that is a controlled substance
in New Jersey, such as methadone, buprenorphine, or cannabis, does
trigger a report under this section.
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New Mexico®

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law.

e A positive drug test or indication that a newborn is substance-affected
does NOT trigger a mandatory report?1New Mexico courts have held that
prenatal substance use alone does not indicate or prove child neglect.92

New York®

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law.
e |f a newborn is drug tested and the result is positive, a child abuse or
neglect report is NOT required by state law.

North Carolina™

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

o If a pregnant or birthing person “has had a medical evaluation,
including history and physical, or behavioral health assessment
indicative of an active substance use disorder, during the pregnancy or
at time of birth[,]” a POSC notification to the Department of Health and
Human Services (NC DHHS) is required. This is not a child abuse or
neglect report?6

e Adrug test on a newborn is NOT required by law.

o However, North Carolina's POSC notification standards are more
detailed than in some other states. In addition to the above POSC
requirement for the pregnant or birthing person, North Carolina
requires a POSC notification for a newborn only if “the infant has a
positive urine, meconium or cord segment drug screen with
confirmatory testing in the context of other clinical concerns[,]”
meaning that a positive substance test for a newborn alone does not
trigger a notification. The notification is only triggered when that
positive test occurs in the context of other clinical concerns. This is not
a child abuse or neglect report.97

e A positive drug test or indication that a newborn is substance-affected
does NOT trigger a mandatory child abuse or neglect report.
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North Dakota”

e Areport may be required by law when a provider knows or believes that a
patient is pregnant and “has used a controlled substance for a nonmedical
purpose during the pregnancy.” The provider must report the
circumstances to the Department of Health and Human Services (DHHS).99

o Areportis not required if the patient agrees to enter treatment with a
licensed program. The provider must report if they know of the
patient’s “failure to complete voluntary treatment, continued use of
controlled substance for nonmedical purpose, or failure to follow
treatment recommendations.” '®

e Adrug test on a pregnant or birthing person may be required by law.

o If obstetrical complications are present that suggest alcohol misuse or
nonmedical use of a controlled substance, a physician caring for the
birthing parent must, with consent and within 8 hours of delivery,
drug test the birthing parent. The physician must test without consent
if a specimen is already available to them.

m |f the test is positive, the physician must report the results to
DHHS.

m |f the test is negative or if the birthing parent refuses consent, the
physician still must report to DHS only if “other evidence gives the
physician reason to believe the patient has used a controlled
substance for a nonmedical purpose or has engaged in alcohol
misuse.” 0"

e Adrug test on a newborn is required only if the “physician has reason to
believe based on a medical assessment” of the birthing parent or infant
that the birthing parent has “used a controlled substance or engaged in
alcohol misuse during the pregnancy.”

o If the results are positive, a physician must report the results as
neglect.

o If the results are negative, a physician must report the results as
neglect “if other medical evidence of prenatal exposure to a substance
or alcohol misuse is present.”'®

Ohio'”

e Adrugteston a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e |f a drug test for a newborn is positive, then the provider must report to
the Department of Job and Family Services.'”

o This required report does NOT apply to cannabis use unless the
pregnant person is under 21.

o This required report does NOT apply to use of methadone,
buprenorphine, or other prescription medications if taken as
prescribed.
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Oklahoma'®

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

¢ |f a physician, surgeon, or other healthcare professional involved in
prenatal care does drug test an infant, they must report to the Department
of Human Services if the infant tests positive for alcohol or a controlled
dangerous substance.®

o This does include prescribed medications like methadone and

. . 107
buprenorphine, as well as cannabis.

Oregon'”®

e Adrugteston apregnant or birthing person is NOT required by law.

o |f screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
¢ |f a newborn is drug tested and the result is positive, a child abuse or
neglect report is NOT required by state law.

Pennsylvania'’

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

e A mandated reporter must notify the Department of Human Services of
the Commonwealth only if a newborn is affected by “substance use or
withdrawal symptoms resulting from prenatal drug exposure; or a Fetal
Alcohol Spectrum Disorder." This does not constitute a child abuse or
neglect report.

o This does include withdrawal symptoms resulting from prescription
medication, such as methadone or medical marijuana.

Prenatal substance use does NOT constitute child abuse or neglect.112
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Rhode Island113

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

e If adrug test for a newborn is positive, a child abuse or neglect report is
NOT required by state law.

e A provider is NOT required to test or report a parent who is not under
their care or an infant who was not born under their care.

South Carolina °
e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law.
e Areport to South Carolina Department of Social Services is required only
if:

o Either the newborn or the birthing parent tests positive for the
presence of a controlled substance, unless that presence is the result
of medical treatment for the parent or newborn.

m Areportis NOT required for prescribed opioid use disorder
treatment such as methadone or buprenorphine.
= Areportis NOT required for prescription cannabis.
o The newborn is diagnosed with Fetal Alcohol Syndrome.

South Dakota'*

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug t1e17st on a newborn is NOT required by law.

e Avreport to the Division of Child Protection Services is only required by
law when an infant tests positive for a drug, or where the infant “was
subject to prenatal exposure to abusive use of alcohol, marijuana, or any
controlled drug or substance not lawfully prescribed.”"®

o Reporting is NOT required if the presence of the drug is the result of
medical treatment for the newborn or birthing parent, so it would not
include medicines like methadone or buprenorphine for opioid use
disorder treatment if taken as recommended.
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Tennessee'"’

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law.
¢ |f a newborn tests positive for “illegal drugs[,]” the provider must file a
child abuse report.120

o Areportis NOT required for prescribed opioid use disorder treatment
such as methadone or buprenorphine.

o Areportis NOT required for prescription cannabis.

o Areportis NOT required for alcohol.

Texas'"'

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law.

e A child abuse report to the Texas Department of Family and Protective
Services is required in the case of prenatal substance or alcohol use only
if the birthing parent:

o Knew or should have known of the pregnancy, and

o The parent’s prenatal substance use “exposed the infant to loss or
injury or jeopardized the infant's emotional or physical health.”'*

Utah'™

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrug test on a newborn is NOT required by law.

¢ A healthcare provider “who attends the birth of a newborn child or cares
for a newborn child” must make a report to the Division of Child and
Family Services (DCFS) as soon as possible only if they determine a
newborn:

o is suffering adverse effects from prenatal substance abuse,

o has fetal alcohol syndrome (or fetal spectrum disorder), or

o demonstrates drug or alcohol withdrawal symptoms.124

e That healthcare provider also must report to DCFS if “the parent of the
newborn child or a person responsible for the child’s care demonstrates
functional impairment or an inability to care for the child as a result of the
parent's or person’s substance abuse.”'”

e This reporting requirement does not apply to prescribed medications, such

as methadone, buprenorphine, or medical cannabis.”*®
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Vermont'”’
e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e A positive drug test or indication that a newborn is substance-affected
does NOT trigger a mandatory report.

Virginia'*®

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e A provider must report to the Virginia State Department of Social Services
(DSS) when:

o Within 6 weeks of birth, the provider finds that a child was born
“affected by substance use or [is] experiencing withdrawal symptoms
resulting from in-utero drug exposure,” OR

o Within four years of birth, a provider finds that a child has an illness or
condition attributable to prenatal controlled substance use or in-utero
exposure to alcohol!”

e Though this report is not a per se finding of child abuse or neglect, it may
trigger an investigation by DSS.*

e This reporting requirement does include a newborn affected by or
experiencing withdrawal symptoms from prescribed medications like

methadone, buprenorphine, or medical marijuana.

Washington™'

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e A positive drug test or indication a newborn is substance-affected does
NOT trigger a mandatory report.
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Washington D.C. ( District of Columbia)'*
e Adrugteston a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
¢ |f a newborn is drug tested and the result is positive, a child abuse or
neglect report is NOT required by state law.

West Virginia'™~
e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.

¢ |f a newborn is drug tested and the result is positive, a provider must
make a child abuse report to the West Virginia Department of Health and
Human Resources*

o Because the case law applies to “illegal drugs"” this would NOT include
the use of prescribed medications such as medical marijuana,
methadone, or buprenorphine if taken as prescribed.

Wisconsin'>

e Adrug test on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Testing on a newborn is only required by law if a hospital employee,
social worker, or intake worker who providesgéealth care “suspects that an
infant has a fetal alcohol spectrum disorder[.]” The physician must then
evaluate the infant for FASD.

o A physician must report a FASD diagnosis to the Department of
Children and Families. This is not a child abuse or neglect report.

e |f a pregnant person is drug tested and the result is positive, a child abuse
report is required by state law only if there is:

o “Serious physical harm inflicted” on a fetus or, “ the risk of serious
physical harm” to the child at birth “caused by the habitual lack of self-
control” of the expectant parent “in the use of alcohol beverages,
controlled substances, or controlled substance analogs, exhibited to a
severe degree.”137

m Because the law only requires reports for a “habitual lack of self-
control” and “severe degree” of use, prescription medication used
as prescribed, such as methadone, buprenorphine, or medical
cannabis, would NOT require a report.
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Wyoming'*

e Adrugtest on a pregnant or birthing person is NOT required by law.

o If screening indicates the need for a drug test, providers should ask for
and get informed consent prior to drug testing a pregnant or birthing
person.

e Adrugtest on a newborn is NOT required by law.
e A positive drug test or indication a newborn is substance-affected does
NOT trigger a mandatory report.
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